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Abstract

This research article aims to 1) study legal problems in the use of discretion by
investigators authorized to orders mediation in criminal disputes at the investigation stage,
2) examine concepts, theories, and laws relating to criminal dispute mediation in Thailand
and foreign countries, and 3) propose guidelines for improving laws concerning the use of
discretion by investigators authorized to issue mediation orders for criminal disputes at the
investigation stage. The research employs a qualitative approach using documentary
research methodology, covering both Thai and foreign documents including textbooks,
statutes, academic articles, research papers, theses, and reliable electronic databases.

The research findings reveal that Section 44, paragraph one of the Dispute Mediation
Act B.E. 2562 (2019), which grants the chief investigator discretionary power to issue orders
permitting or denying parties' access to criminal mediation proceedings, contains three
significant legal problems: (1) ambiguity in interpreting the criterion of 'non-serious offense
circumstances,’ as the law fails to specify clear standards, resulting in inconsistent
discretionary application among investigators in different areas; (2) a design flaw in
establishing an entirely discretion-based system, allowing the chief investicator to override
the voluntary intent of parties wishing to enter mediation; and (3) the absence of a
discretion-challenge mechanism, meaning the law provides no right for parties to appeal or
contest the chief investigator's discretionary order.

The researcher proposes that the Dispute Mediation Act B.E. 2562 Section 44 should
be amended by issuing a Royal Thai Police regulation establishing clear standards for the
chief Inquiry Officer discretion regarding non-serious offense circumstances. Furthermore,
legislation should be enacted to grant parties the right to appeal against the chief
investigator's discretionary order, thereby establishing a system of checks and balances

within the criminal justice process.

Keywords: Discretion; Criminal Dispute Mediation; Inquiry Officer; Restorative Justice;

Dispute Mediation Act B.E. 2562
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